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INTRODUCTION 

Landlords  and  other  professionals  in  the  state  of  Massa- 
chusetts must  submit  their  actions  to  the  legal  mandates  of 
federal  and  state  law.  While  landlords  and  real  estate  profes- 
sionals must  be  familiar  with  the  regulations  of  the  Ameri- 
cans with  Disabilities  Act  (ADA)  and  the  Massachusetts 
Architectural  Access  Board,  they  must  also  follow  the  state 
and  federal  fair  housing  laws.  Congress  enacted  The  Fair 
Housing  Amendments  Act  of  1988  ("FHAA"),  which  added 
individuals  with  disabilities  as  a  protected  category  within  the 
terms  of  the  Fair  Housing  Act.   Similarly,  in  1990,  the 
Massachusetts  General  Court  amended  Chapter  151B  to 
prohibit  housing  discrimination  against  individuals  with 
disabilities.  These  state  and  federal  fair  housing  laws  estab- 
lish the  standards  by  which  members  of  the  real  estate  indus- 
try must  conduct  themselves  and  define  what  constitutes 
illegal  housing  discrimination  on  the  basis  of  a  disability.1 


STATE  LAW  -  CHAPTER  1 51 B 

Who  is  Protected  Under  the  Massachusetts 
General  Law  Chapter  1 5  IB? 

An  individual  with  a  handicap  is  defined  as: 

(a)  a  person  with  a  physical  or  mental  impairment 
which  substantially  limits  one  or  more  major  life  activi- 
ties.   Major  life  activities  include  walking,  seeing,  hearing, 


Chapter  15 IB  and  the  FHAA  use  the  term  "handicaps,"  instead  of 
"disability".   Substantively,  the  two  terms  are  identical.   Since  "individual 
with  a  disability"  is  the  term  of  choice  for  members  of  that  community, 
this  publication  will  use  that  terminology,  except  when  quoting  statutory 
use  of  the  word  "handicap". 
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speaking,  breathing,  learning,  and  working. 

(b)  a  person  with  a  record  of  having  this  kind  of 
impairment. 

(c)  a  person  who  is  perceived  as  having  this  kind  of 
impairment. 

804  C.M.R.  §2.03(2). 

The  Massachusetts  Commission  Against  Discrimination 
(MCAD)  is  the  state  agency  statutorily  charged  with  enforc- 
ing the  Massachusetts  Fair  Housing  Act,  M.G.L.  c.  151B,§4. 
Any  person  believing  that  he  or  she  has  been  discriminated 
against  in  violation  of  chapter  15 IB  can  file  a  complaint  with 
the  MCAD  within  six  months  from  the  last  day  of  the 
alleged  incident(s)  of  discrirnination.   One  can  contact  the 
MCAD  at  (617)  727-3990  or  One  Ashburton  Place,  6th 
Floor,  Boston,  MA  02108. 


Who  is  Liable  Under  MCAD  Regulations? 

According  to  MCAD  regulations,  the  following  persons 
are  covered  by  M.G.L.  c.  151B,  §4: 

Owners  of  single  or  multiple  family  dwellings,  com- 
mercial space,  or  land  intended  for  such  use;  licensed 
real  estate  brokers,  managing  agents,  lessees, 
sublessees,  or  assignees  of  such  dwellings,  commercial 
space  or  land;  those  having  the  right  of  ownership  or 
possession,  or  right  to  rent,  lease  or  sell,  or  negotiate 
for  the  sale  or  lease  of  such  dwellings  ,  commercial 
space  or  land;  agents  or  employees  of  any  such 
persons  herein  mentioned;  or  any  organization  of 
unit  owners  in  a  condominium  or  housing  coopera- 
tive.   804  C.M.R.  §2.01(2). 

In  addition,  anyone  who  coerces,  intimidates,  threatens 
or  interferes  with  another  person  in  the  exercise  or  enjoyment 
of  any  right  under  chapter  151B;  anyone  who  directly  or 
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indirectly  prevents  or  attempts  to  prevent  the  construction, 
purchase,  sale  or  rental  of  any  dwelling  or  land  covered  by 
chapter  151B;  and  anyone  who  aids  or  abets  in  doing  any 
illegal  acts  specified  by  804  C.M.R.  §2.00  are  covered  by 
G.L.  c.  151B,  §4.  804  C.M.R.  §2.01  (2). 


What  Property  is  Covered  Under  Chapter 
151B? 

Properties  covered  by  chapter  151B  include:  residential!}7 
zoned  land  and  house  lots;  three  family  homes;  apartments 
and  tenement  houses;  multi-family  dwellings  and  housing 
developments;  publicly  assisted  housing;  single  and 
two-family  residences  intended  for  sale;  and  all  commercial 
space,  for  sale  or  rent,  and  all  land  intended  to  be  put  to 
commercial  use.    804  C.M.R.  §2.01  (3). 


How  are  Real  Estate  Practitioners  Liable 
Under  Chap.  15  IB  §4? 

a)  Chapter  151B  makes  it  unlawful  for  an  owner, 
licensed  real  estate  broker,  or  other  covered  person  to  refuse 
to  rent,  lease,  sell,  negotiate  for  sale  or  otherwise  to  deny  to 
or  withhold  from  any  person  or  group  of  persons  such 
accommodations  because  of  a  disability. 

It  is  also  unlawful  to  discriminate  against  an  individual 
with  a  disability  in  the  terms,  conditions,  or  privileges  of 
such  accommodations  or  the  acquisitions  thereof,  or  in  the 
furnishings  of  facilities  and  services  in  connection  therewith. 
M.G.L.  c.  151B,  §4  jf  6. 

b)  Discrimination  in  housing  on  the  basis  of  handicap 
includes  a  refusal  to  permit  or  to  make,  at  the  expense  of  the 
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handicapped  person,  reasonable  modification  of  existing 
premises  occupied  or  to  be  occupied  by  such  person  if  such 
modification  is  necessary  to  afford  such  person  full  enjoy- 
ment of  such  premises.  In  the  case  of  publicly  assisted 
housing,  multiple  dwelling  housing  consisting  of  ten  or  more 
units,  or  contiguously  located  housing  consisting  of  ten  or 
more- units,  reasonable  modification  will  be  at  the  expense  of 
.  the  owner,  unless  the  owner  can  demonstrate  that  making 
such  structural  modifications  would  cause  an  "undue  hard- 
ship."   M.G.L.  c.  151B,  §4  Tf7A  (1). 

Examples  of  reasonable  modifications  to  premises  are: 
adjusting  the  doorbell  of  a  hearing-impaired  resident  so  that 
when  pressed  a  light  flashes  instead  of  a  bell  ringing;  allowing  a 
resident  with  a  mobility  impairment  to  lower  cabinets,  widen  a 
doorway  or  install  grab  bars  where  necessary;  or  putting  raised 
numbers  on  the  mailbox,  intercom  system  or  in  the  elevator  for  a 
visually-impaired  resident.     804  C.M.R.  §2.03  (4). 

c)     Housing  discrimination  also  includes  "a  refusal  to 
make  reasonable  accommodations  in  rules,  policies,  practices, 
or  services,  when  such  accommodations  may  be  necessary  to 
afford  a  handicapped  person  equal  opportunity  to  use  and 
enjoy  a  dwelling."    M.G.L.  c.  15 IB,  §4  fl7A  (2). 

In  addition,  M.G.L.  c.  151B  §4  provides  that  an  owner 
must  modify  his/her  "no  pets"  policy  if  an  individual  with  a 
disability  requires  the  use  of  a  service  animal  and  requests  a 
modification  of  the  policy  as  a  reasonable  accommodation. 
A  service  animal  is  defined  as  "any  guide  dog,  signal  dog,  or 
other  animal  individually  trained  to  provide  assistance  to  a 
person  with  a  disability."  LRP  Publications  Vol  8,  Issue  1 1 
(9).    The  only  reason  an  owner  may  refuse  access  to  a  service 
animal  in  a  residential  dwelling  is  if  the  animal  poses  a  direct 
threat  to  other  residents. 


d)    The  MCAD  regulations  provide  that  all  new  residen- 
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tial  construction  for  multi-family  dwellings  (three  or  more 
units)  must  provide  "basic  access". 

"Basic  access"  covers  public  common  spaces  as  well  as  the 
accessible  units  themselves,  and  imposes  the  following 
requirements: 

♦  Five  percent  of  all  units  must  be  wheelchair  accessible 
and  two  percent  must  be  communication  accessible. 

♦  At  least  one  building  entrance  must  be  on  an  acces- 
sible route. 

♦  Public  paths  and  common  areas  must  be  accessible. 

♦  The  path  of  travel  throughout  the  unit  must  be 
accessible  and  doors  must  be  wide  enough  to  allow 
passage  by  a  wheelchair. 

♦  The  placement  of  controls,  such  as  light  switches  and 
thermostats,  and  electrical  outlets  must  be  in  accessible 
locations. 

♦  All  ground  floor  units  must  have  bathrooms  and 
kitchens  that  are  maneuverable  by  wheelchair  users,  and 
if  there  is  an  elevator,  all  units  served  by  the  elevator  must 
comply.    804  C.M.R.  §2.03  (5). 


How  Does  the  State  Enforce  its  Fair  Housing 
Regulations? 

Two  options  are  available  for  those  who  believe  they  have 
been  subjected  to  housing  discrimination  based  upon  their 
disability: 

1)   The  person  may  file  an  administrative  complaint  with 
the  Massachusetts  Commission  Against  Discrimination 
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(NICAD)  and  allow  the  case  to  remain  at  the  MCAD  until 
fully  resolved,  or 

2)  A  person  can  file  a  private  lawsuit  in  Superior  Court. 

If,  after  the  completion  of  the  investigation,  the  MCAD 
finds  probable  cause,  it  will  seek  to  meet  with  the  complain- 
ant and  respondent  to  try  to  find  a  resolution  for  the  dispute. 
In  addition,  once  probable  cause  is  found,  either  party  may 
choose  to  move  beyond  the  MCAD  towards  a  "judicial 
determination"  within  the  Superior  Court.   The  Massachu- 
setts Office  of  the  Attorney  General  can  then  commence  and 
maintain  a  civil  action  on  behalf  of  the  complainant  in  the 
Superior  Court.    M.G.L.  c.  15 IB,  §5. 


What  Relief  Can  the  MCAD  Offer? 

After  determining  that  an  unlawful  practice  has  been 
committed,  the  MCAD  may  award  the  complainant  damages 
including  the  expense  incurred  by  the  complainant  for 
obtaining  alternative  housing,  for  storage  of  goods  and 
effects,  for  moving  and  for  other  costs  actually  incurred  as  a 
result  of  the  unlawful  practice  or  violation.   In  addition  to 
actual  damages,  injunctive  or  other  equitable  relief,  attorneys' 
fees  and  costs,  civil  penalties  can  be  assessed.  M.G.L.  c. 
151B  §5. 


What  Administrative  Sanctions  Can  Occur 
Against  a  Real  Estate  Practitioner? 

In  addition  to  any  relief  ordered  by  the  courts  or  the 

j  j 

MCAD,  what  sometimes  might  be  of  greater  concern  to  a 
realtor  would  be  the  effect  on  his  or  her  license.   If  deter- 
mined to  have  committed  an  unlawful  practice  by  the 

MCAD,  licensed  realtors  may  also  face  penalties  imposed  by 
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the  Board  of  Registration  of  Real  Estate  Brokers. 

Upon  verification  of  a  complaint,  the  board  may  elect  to 
suspend,  revoke  or  refuse  to  renew  any  license.  The  board 
shall,  after  notice  from  the  MCAD  that  an  unlawful  practice 
has  been  committed,  suspend  the  license  of  the  broker  or 
salesperson  for  a  period  of  sixty  days  for  a  first  offense.  The 
board  may  suspend  that  person  for  ninety  days  if  a  prior 
violation  of  chapter  15 IB  occurred  within  two  years  of  the 
current  violation.   M.G.L.  c.  112  fl  87AAA.   All  licensed  real 
estate  brokers  and/or  salesmen  are  covered  by  M.G.L.  c.  112. 
All  residential  property  in  the  Commonwealth  is  also  covered 
by  M.G.L.  c.  112.    804  C.M.R.  6.01  (2), (3). 


FEDERAL  IAW 

The  Fair  Housing  Amendments  Act  of  1988  ("FHAA") 
amended  the  federal  Fair  Housing  Act  (Title  VIII)  to  include 
individuals  with  disabilities  as  a  protected  class.  The  FHAA 
clearly  prohibits  the  use  of  stereotypes  and  prejudice  to  deny 
critically  needed  housing  to  handicapped  persons.   The  right 
to  be  free  from  housing  discrimination  is  essential  to  the  goal 
of  independent  living."  Id. 


Who  Is  Protected  Under  the  Federal  Fair 
Housing  Amendments  Act? 

The  FHAA  uses  the  same  three-part  definition  found  in 
Chapter  151B  to  define  an  individual  with  a  handicap,  as 
being  a  person  who  has: 

(a)  a  physical  or  mental  impairment  which  substantially 
limits  one  or  more  of  such  person's  major  life  activities; 

(b)  a  record  of  having  such  an  impairment;  or 

(c)  being  regarded  as  having  such  an  impairment. 
42  LJ.S.C.  §3602(h). 
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In  addition,  the  federal  law  declares  that  discrimination  is 
prohibited  because  of  a  disability  of  the  buyer  or  renter  of  a 
dwelling;  a  person  residing  in  or  intending  to  reside  in  that 
dwelling  after  it  is  so  sold,  rented,  or  made  available;  or  any 
person  associated  with  that  person.    24  CF.R.  §100.202  (a)- 

(b). 

Current  illegal  users  of  or  addicts  to  controlled  sub- 
stances, as  defined  by  the  Controlled  Substances  Act,  21 
U.S.C.  §802,  are  excluded  from  the  federal  definition  of 
individuals  with  disabilities.   As  the  legislative  history  of  the 
FHAA  explains,  "the  definition  of  handicap  is  not  intended 
to  be  used  to  condone  or  protect  illegal  activity."   House 
Report  at  18.  The  Title  YIII  regulations  also  provide  that  an 
individual  will  not  be  considered  as  disabled  solely  because 
that  individual  is  a  transvestite.    24  CF.R.  §100.201. 

The  Title  VIII  regulations  also  make  explicit  that  the 
FHAA  does  not  require  that  a  dwelling  be  made  available  to 
"an  individual  whose  tenancy  would  constitute  a  direct  threat 
to  the  health  or  safety  of  other  individuals  or  whose  tenancy 
would  result  in  substantial  physical  damage  to  the  property 
of  others."   24  CF.R.  §100.202  (d).   An  owner's  concern 
that  the  tenancy  would  pose  a  "direct  threat"  can  not  be 
based  upon  "unfounded  speculations  about  threats  to  safety, 
[since  those  have  been]  specifically  rejected  as  grounds  to 
justify  exclusion."   House  Report  at  18. 


How  are  Real  Estate  Practitioners  Liable 
Under  the  FHAA? 

a)    Title  VIII  provides  it  is  unlawful  for  any  person  or 
other  entity  whose  business  includes  engaging  in  residential 
real  estate-related  transactions  to  discriminate  against  any 
person  with  a  disability.    Such  transactions  include  selling, 
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brokering,  or  appraising  residential  real  property.   Other 
prohibited  actions  include  refusal  to  rent,  discriminatory 
advertising,  blockbusting,  unequal  treatment,  discrimination 
in  mortgage  lending,  and  false  representation  of  availability. 
24  C.F.R.  §§100.50  -  100.135. 

b)  Tide  VIII  regulations  provide  that  it  is  unlawful  for 
"any  person  to  refuse  to  permit,  at  thr  expense  of  a  handi- 
capped person,  reasonable  modifications  of  existing  premises, 
occupied  or  to  be  occupied  by  a  handicapped  person,  if  the 
proposed  modifications  may  be  necessary  to  afford  the 
handicapped  person  full  enjoyment  of  the  premises  of  a 
dwelling"    24  C.F.R.  §100.203  (a). 

c)  The  statute  further  proscribes  any  person  from 
refusing  to  "make  reasonable  accommodations  in  rules, 
policies,  practices,  or  services,  when  such  accommodations 
may  be  necessary  to  afford  a  handicapped  person  equal 
opportunity  to  use  and  enjoy  a  dwelling  unit,  including 
public  and  common  use  areas."    24  C.F.R.  §100.204  (a). 

d)  Similar  to  the  state  counterpart,  multifamily  dwell- 
ings first  occupied  after  March  13,  1991  must  be  designed 
and  constructed  in  a  manner  that  enhances  accessibility  for 
individuals  with  disabilities.    24  C.F.R.  §100.205. 


How  are  Federal  Fair  Housing  Laws 
Enforced? 

There  are  two  alternative  enforcement  mechanisms:  an 
administrative  complaint  with  the  U.S.  Department  of 
Housing  and  Urban  Development  ("HUD"),  or  a  civil  suit  in 
federal  court.  HUD  is  the  federal  agency  responsible  for 
enforcing  the  FHAA.  A  formal  complaint  must  be  filed  with 
HUD  within  one  year  of  the  alleged  housing  dis crimination. 
HUD  can  be  reached  at  (800)  343-3442.   The  complaint 
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may  result  in  a  hearing  before  an  Administrative  Law  Judge 
("ALJ"),  or  a  civil  action  in  U.S.  District  Court  commenced 
and  maintained  by  the  U.S.  Attorney  General  at  the  request 
of  the  HUD   Alternatively,  the  aggrieved  individual  may  file 
a  civil  action  directly  in  U.S.  District  Court.    42  U.S.C. 
§§3610  &  3612. 

The  inclusion  of  people  with  disabilities  within  the 
Federal  Fair  Housing  Amendment  Act  offers,  a  "clear  pro- 
nouncement of  a  national  commitment  to  end  the  unneces- 
sary exclusion  of  persons  with  handicaps  from  the  American 
mainstream...  Generalized  perceptions  about  disabilities  and 
unfounded  speculations  about  threats  to  safety  are  specificallv 
rejected  as  grounds  to  justify  exclusion."  H.R.  Rep.  No.  100- 
711,  100th  Cong,  1st  Sess.  18  (1988),  reprinted  in  1988 
US.CC.A.N.  2179  ("House  Report"). 


How  Do  State  and  Federal  Fair  Housing 
Statutes  Compare? 

It  is  important  to  note  the  different  obligations  imposed 
by  the  state  and  federal  laws  on  owners  or  their  agents  trying 
to  rent,  lease,  or  sell  property.   The  federal  law  only  obligates 
the  landlord  to  allow  a  modification  at  the  handicapped 
occupant's  expense,  and  in  certain  circumstances,  only  if  the 
renter  agrees  to  return  the  premises  to  their  original  form. 
The  state  law7,  on  the  other  hand,  makes  a  distinction  as  to 
who  is  obligated  to  pay  for  such  modifications.   Smaller 
owners  do  not  have  to  pay  for  modifications,  whereas  owners 
of  publicly  assisted  housing  or  buildings  with  ten  or  more 
units  are  required  to  pay  for  the  costs  of  any  "reasonable" 
modifications  in  the  existing  premises. 

Both  federal  and  state  fair  housing  laws  place  strict 
limitations  on  inquiries  concerning  the  existence  or  nature  of 
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a  tenant's  disabilities.   Thus,  MCAD  regulations  make  it 
"unlawful  to  cause  to  make  any  written  or  oral  inquiry,  or 
record,  concerning  the  .  .  .  handicap  of  any  person  seeking  to 
rent,  lease,  or  buy  any  such  housing,  commercial  space  or 
land."    804  C.M.R.  §2.01  (5)(c). 

Federal  Law  prohibits  inquiries  to  an  applicant  for  a 
dwelling,  a  person  intending  to  reside  in  a  dwelling,  or  any 
person  associated  with  that  person,  as  to  whether  that  indi- 
vidual has  a  disability  or  regarding  the  nature  or  severity  of 
such  a  disability.  Tide  VIII  does  not  prohibit  inquiries  as  to 
the  ability  of  the  applicant  to  meet  the  requirements  of 
ownership  or  tenancy,  to  determine  whether  an  applicant  is 
qualified  for  a  dwelling  intended  for  persons  with  a  disability, 
or  to  determine  whether  an  applicant  is  a  current  illegal 
abuser  or  addict  of  a  controlled  substance,  for  example,  as 
long  as  these  inquiries  are  made  to  all  applicants.   24  C.F.R. 
§100.202  (c). 


For  more  information,  contact 

Disability  Rights  Project 

Public  Protection  Bureau  /  Civil  Rights  Division 

Office  of  the  Attorney  General 

One  Ashburton  Place 

Boston,  MA  021 08 

(61 7)  727-2200  x2901  (voice) 

(617)  727-4765  (TTY) 

v\AAA/v.ago.state.maus 

This  publication  is  available 
in  alternate  formats  upon  request 
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RESOURCES  FOR  FURTHER  ASSISTANCE 

United  States  Department  of  Housing  and  Urban  Development 

451  7th  Street,  SW 
Washington,  DC  20410 

(202)  401-0388  or  (800)  343-3442  or  (202)  708-1455  1TY 

Boston  Area  Office 

Office  of  Fair  Housing  and  Equal  Opportunity 

O'Neill  Building,  10  Causeway  Street 

Boston,  MA  02222 

(61 7)  565-5320  or 
(800)  827-5005  voice  or  (61 7)  565-5453  TTY 

Massachusetts  Commission  Against  Discrimination 

One  Ashburton  Place,  Room  601 

Boston,  MA  02 108 

(61 7)  727-3990  (voice) 

Fair  Housing  Commission 

City  Hall,  Room  966 

One  City  Hall  Plaza 

Boston,  MA  02201 

(617)635-4408 

Fair  Housing  Center  of  Greater  Boston 

294  Washington  Street,  Room  943 

Boston,  MA  021 08 

(617)988-0611 

Housing  Discrimination  Project 

57  Suffolk  Street 

Holyoke,MA01040 

(413)539-9796 
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